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ReportingやCorporateやFinanceや

Boostや yourや M&Aや Dealsや withや Warrantiesや &や
IndemnitiesやInsuranceや

Oneやofやtheやmostやimportantやstepsやinやtheやsalesやandやpurま
chaseやprocessやisやtheやriskやallocationやbetweenやtheやconま
tractingやparties,やi.e.やpurchaserやandやvendor.やM&Aやadま
visorsやofferやaやnumberやofやtoolsやtoやsupportやtheやpartiesや
inや thisやprocessや (e.g.やdesignやofやcontractualやwarrantiesや
&や indemnities,や purchaseや priceや mechanisms,や riskや
transfer).や Sometimes,や however,や theや distinctや assessま
mentやofや identifiedやorやpotentialやrisksやbecomesやaやdealや
breakerやbetweenや theやparties.やToやmatchや theやneedsやofや
theやM&Aやmarketやwithや regardや toや riskやallocation,や theや
insuranceや industryや providesや innovativeや solutions.や
Theや warrantiesや &や indemnitiesや insuranceや (W&Iや orや
warrantyや insurance)や isや aや groundまbreakingや toolや andや
hasやbeenやwidelyやusedやbyやtheやprivateやequityやindustryや
inやtheやpastやyearsやnotやonlyやinやtheやU.S.A.やandやU.K.,やbutや
alsoやinやAsiaやandやincreasinglyやonやtheやEuropeanやcontiま
nent.19や

TransactionやRisksや

Theや turmoilや ofや theや financialや crisisや increasedや theや riskや
awarenessやofやbuyersやandやsellersやalike.やEvenやifやtheやparま
tiesやareやalreadyやfamiliarやwithやeachやotherやandやhaveやdeま
cidedやtoやengageやinやanやM&Aやtransaction,やextensiveやuseや
ofや dueや diligenceや willや beや considered.や Anや increasingや
numberやofやaspectsやcomeやintoやplayやthatやusedやtoやbeやlessや
importantやduringや theや inspectionやofや targetや companies,や
suchやasやenvironmentalや issuesやorや theや targetやcompany’sや
commitmentや toや corporateや governanceや orや toや codesや ofや
conduct.20やTheやgrowthや inやcrossまborderや transactionsやreま
inforcedや thisや development.や Inや aや nutshell,や theや ぇquickや
dealぇやdefinitelyやhasやbecomeやaやthingやofやtheやpast.や
Aやnumberやofや financial,や legal,やeconomic,やandやalsoやecoま
logicalや risksや areや associatedや withや eachや transaction.や Inや
additionや toや risksや relatedや toや theや negotiation,や closing,や
andやvaluationやofやtheやacquiredやsharesやorやassets,やaやnumま
berやofや risksや canやbeや identifiedやwithや respectや toやenforceま
ment,や integrationや andや businessや continuityや afterや theや
salesやandやpurchaseやagreementや(hereinafter:や“SPA”)やhasや
beenや signed,や completedや andや executed.やTheやbuyerやobま
tainsや theやnecessaryや informationや forや itsやpurchasingやdeま
cision21やprimarilyや throughや theや resultsや andや findingsやofや
theやdueやdiligence,やbutや alsoや throughや itsやknowledgeやofや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
19やや ThisやcontributionやisやanやabridgedやEnglishやversionやofやaやseriesやofやtwoやarticlesやinや

GermanやlanguageやthatやwereやpublishedやinやtheやM&AやReview,やissueやno.や3や(partや
I),やrespectivelyやno.や4や(partやII),や2012や(www.maまreview.de).やTheやauthorsやwouldや
likeや toや thankやMsやANNETTEやHAYMやandやMrsやCHLOEやORSON,やANV,やBarcelona,や
forやtheirやusefulやadviceやandやthoroughやproofreading.や

20やや BINDERやPETERやM.,やGlobalerやundやkomplexer,やMergerやSpecial,やHandelszeitung,や
No.や3,や2012,やp.や65.や

21やや LEMANSKIやWALD,やRiskや allocationや まやdrivingや forceやbehindや theやM&Aやprocess,や
Financierや2008や(www.financierworldwide.com).や

theやusualやbusinessやpracticesやwithinやtheやindustryやofやtheや
targetやcompany.やや
Theや seller’sやandやbuyer’sや interestや regardingや theやallocaま
tionや ofや transactionや risksや are,や generally,や diametricallyや
opposed,やhenceや conflicting:や fromや theやbuyer’sやpointやofや
viewや transactionや risksや shouldや asや farや asや possibleや beや
borneや byや theや seller.や Conversely,や theや sellerや wantsや toや
minimizeや itsや contingentや liabilityや afterや completionや ofや
theや transaction.22やWhatやatや firstやmayやhaveやappearedや toや
beやanやidealやpurchaseやfromやaやstrategicやorやfinancialやpointや
ofやview,やuponやaやcloserやlookやoftenやturnsやoutやtoやbeやaやPanま
doraぅsやboxやwithやknownやrisksやthatやcarryやbothやquantifiedや
andや nonまquantifiedや costs,や asや wellや asや unknownや risks.や
Typicalやchallengesやare:や

 Insufficientやorやinadequateやagreementやasやtoやtheやexま
tentやofやcertainやwarrantiesやandやindemnities.や

 Specificやtaxやmatters:やcurrent,やfutureやandやpastやfiscalや
positionsやofやtheやtargetやincludingやtaxesやpayableやfolま
lowingやpostまpurchaseやrestructuring.やや

 Environmentalや exposures:や Theや assessmentや ofや
knownやenvironmentalやexposuresやwithや (quantifiedや
orやnonまquantified)やdisposalやandやcleanまupやcostsやasや
wellや asや potentialや (unknown)や environmentalや andや
pollutionやrisks.や

 Pendingやlitigationやandやotherやknownやcontingentやliま
abilitiesや (e.g.や inや relationや toや employment,やpension,や
productや liabilityや orや intellectualや propertyや expoま
sures).やや

Onceやtheやrisksやareやidentifiedやandやeachやpartyやhasやevaluま
atedや theirや impactやonや theや transactionやvalue,や theやpartiesや
needや toやagreeやonや theやallocationやofやsuchや risksやbetweenや
them.やTheや riskやallocationや isやmostlyやdoneやbyやmeansやofや
priceや adjustmentや mechanismsや asや wellや asや throughや anや
arrayやofやstructuralやandやcontractualやinstrumentsやavailaま
bleやinやrelationやtoやaやtransaction.やや
Atや thisや point,や theや partiesや shouldや considerや aや wellま
establishedや approachや toや riskやmanagementや (seeや figureや
1).やBetweenやtheやtwoやextremeやpositionsやぇriskやavoidanceぇや
andや ぇselfまfinancingや ofや risksぇや thereや areや otherや means,や
suchやasやぇriskやreductionぇやorやぇriskやtransferぇやtoやeffectivelyや
dealやwithやrisks.やRisksやcanやbeやtransferredやtoやeitherやofやtheや
partiesや involvedや inや theや transaction,や orや まや usuallyや atや aや
lowerや costや まや toやaや thirdやpartyや thatや eventuallyや canやdealや
withやaやspecificやriskやmoreやefficiently.や

や
や
や
や

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
22やや SHERMANやANDREWやJ.,やMergersや&やacquisitions,やfromやAやtoやZ,や3rdやed.,やNewやYork,や

2010,やp.や212.や
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RiskやManagementや(BuyerやPerspective)や

や
Figureや1:や RiskやManagementや(BuyerやPerspective)や
Source:や WalkerやRiskやSolutionやLtd.や

や
RiskやAllocationやbyやPriceやAdjustmentや
Inやmostやcasesやtheやpurchaseやpriceやisやtheやkeyやcomponentや
ofや anや offer.や Inや anや idealや situationや theや agreedやpriceや inま
cludesや allや transactionまrelatedや risks.や Unquantifiableや
risksや canや beや allocatedや byや usingや aや priceや adjustmentや
mechanismや inやwhichやpartやofや theやpriceや isやpayableやonlyや
afterやtheやfulfilmentやofやcertainやconditionsやprecedent,やorや
afterや certainや events.や Contingentや priceや adjustmentや isや
suitedや forやbusinessやandや financialや risks.やAnotherやeffecま
tiveや mechanismや isや theや postまclosingや priceや adjustment.や
Thusや financialや issuesや canや stillやbeや consideredやafterや theや
executionやofやtheやSPA.やや
Inや theory,や priceや adjustmentや mechanismsや thereforeや
seemや toや beや theや idealや solution.23や Inや practice,やhowever,や
thereや areや manyや factorsや whichや affectや theや viabilityや ofや
suchや tools.や Theや purchaseや priceや forや exampleや isや oftenや
communicatedやatやanやearlyやstageやofやtheやnegotiations,やatや
timesや alreadyや inや theやmemorandumや ofやunderstandingや
(MoU).や Atや suchや anや earlyや stageや theや informationや reま
quiredやtoやidentifyやandやassessやtheやtransactionやrisksやmayや
notやyetやhaveやbeenやmadeやavailableやbyや theやsellerやorや theや
latterやmayやnotやevenやhaveやbeenやawareやofやwhichや inforま
mationや isやactuallyやrelevant.やAlso,やmanyやrisksやmayやnotや
beや knownや orや sufficientlyや quantifiedや atや completionや ofや
theや dealや inや orderや toや effectivelyや applyや aや priceや adjustま
mentやmechanismやtoやitやandやevenやifやtheyやwere,やtheやsellerや
isやoftenやunwillingや toや acceptや aや laterや adjustmentやofや theや
initiallyやcommunicatedやsalesやprice.やや

RiskやAllocationやや
Besidesや priceや adjustmentや mechanisms,や anyや M&Aま
advisorやwillやconsiderやfurtherやtoolsやforやtheやallocationやofや
transactionや risksや andや potentialや liabilityや associatedや toや
suchや risks.や Suchや toolsや areや contractualや warranties,や asや
wellや asや specificや indemnitiesや forや contingent,や identifiedや
risks.やWarrantiesやprovideやtheやpurchaserやwithやaやremedyや
inや caseや assurancesや orや representationsや regardingや theや
targetや companyや madeや byや theや vendorや (orや warrantor)や

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
23ややLEMANSKI,やop.やcit.,や1.や

proveや toやbeや incorrectやandや theやvalueやofや itや isや reduced.24や
Therefore,やtheやpurchaserやwouldやwantやtheやwarrantiesやtoや
beや asや broadや andや extensiveや asや possible.や Onや theや otherや
hand,やtheやvendorやisやinterestedやinやrestrictingやcontractualや
warrantiesや andや indemnitiesや stipulatedや inや theや SPAや asや
muchやasやpossibleやinやorderやtoやlimitやhisやpotentialやliabilityや
andやreceiveやallやorやaやmajorやportionやofやtheやsalesやproceedsや
promptlyや (reducingや orや avoidingや theや constitutionや andや
costやrelatedやtoやanやescrow,やorやotherやsuitableやcollateral).や
Duringや transactionやnegotiations,やbothや theやvendorやandや
theやpurchaserやmustやevaluateやwhichやrisksやcanやbeやminiま
mizedや beforeや closingや (e.g.や byや carefullyや assessingや theや
targetや companyや followedや byや adequateや riskや manageま
mentや measures)や andや howや theyや intendや dealingや withや
remaining,や knownや orや identifiedや liabilityや risks.やAtや theや
levelやofやtheやSPA,やthisやisやmainlyやdoneやbyやtheやassuranceや
ofやwarranties,やasやwellやasや specificや indemnities.やFromやaや
timeやperspective,やwarrantiesや andや indemnitiesや tendや toや
inceptやwhenやtheやSPAやisやsigned,やi.e.やtheやdealやisやsealed25,や
andやare,やasやaやgeneralやprinciple,やrepeatedやatやcompletionや
ofやsuchやagreement.26やThisやmay,やhowever,やnotやalwaysやbeや
theやcaseやorやmayやnotやapplyやtoやallやwarranties,やinやparticuま
larや ifや thereや isやaや longerやgapやbetweenやsigningやandやcomま
pletionや orや regardingや forwardまlookingや statements,や theや
partiesや mayや notや agreeや onや repeatingや allや warrantiesや atや
completion.やや

ResultやofやContractualやNegotiationsや
Whichやwarranties,や indemnities,やandやcovenantsや(condiま
tionsやprecedents)や areや finallyや includedや inや theや SPAやdeま
pendやonや theやnegotiationsやbetweenや theやparties.やTheやreま
sultsやofや suchやnegotiationsや areやnotやonlyや influencedやbyや
theや outcomeや ofや theや dueや diligenceや (thoroughや assessま
mentやofや theや targetやcompany,や inやparticularやbyや theやpurま
chaserやandやitsやadvisers)やandやofやtheやrespectiveやpositionsや
ofや theや parties,や includingや theirや bargainingや powerや andや
negotiatingや skills,やbutや also,やbyや theや amountやofや concesま
sionsや theやpurchaserや isやwillingや toやmakeや regardingや theや
stipulationや ofや certainや warranties,や indemnities,や andや
covenantsや inやexchangeやforやaやdiscountやonやtheやpurchaseや
price.やAtや theや endやofや sometimesや cumbersomeやnegotiaま
tionsや regardingや theや type,やnumber,やandやnatureやofやeachや
relevantやtransactionやriskやthatやneedsやtoやbeやaddressedやinや
theや SPA,や theや partiesや usuallyや reachや aや detailedや agreeま
mentやincludingやaやbalancedやsetやofやwarranties,やrepresenま
tations,や indemnities,や andや covenantsや (assurancesや reま
gardingや theやnonまexistence,や respectivelyや limitedやextentや
ofやpotentialやliabilities).やや
や
や

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
24やや THOMSONやROBERT,やSinclairやonやWarrantiesやandやIndemnitiesやonやShareやandやAsま

setやSales,や8thやed.,やLondon,や2011,やp.や2.や
25やや KÄSTLEや FLORIAN/OBERBRACHTや DIRK,や Unternehmenskauf:や Shareや Purchaseや

Agreement,や2ndやed.,やBeckぅscheやMusterverträge,やvol.や49,やMunich,や2010,やp.や154.や
26やや STILTONやANDREW,やSaleやofやSharesやandやBusinesses,やLaw,やPracticeやandやAgreeま

ment,や3rdやed.,やLondon,や2011,やp.や198.や
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CustomaryやCollateralや
Theやpossibleや liabilityや arisingや fromやwarrantiesや andや inま
demnities,やandやthusやpotentialやremedyやforやtheやpurchasま
er,やneedsやtoやbeやsecuredやbyやcollateral.やAcrossやtheやglobe,や
theやmostや customaryやandや frequentlyやusedや collateralや toや
secureやpossibleやindemnificationやclaimsやbyやtheやpurchasま
erや(orやsometimesやbyやaやthirdやparty)やseemsやtoやbeやtheやesま
crowやaccount:やaやproportionやofや theやpurchaseやpriceや thatや
isやequalやtoやorやaやsubstantialやfractionやofやtheやseller’sやcapやisや
putやintoやsuchやanやaccountやforやaやspecifiedやperiodやofやtime,や
generallyやaやmultiまyearやperiodやmatchingやtheやdurationやofや
theやwarrantiesやandやindemnitiesやstipulatedやinやtheやSPA.やや
Ifやduringやthatやperiodやanyやwarrantyやisやbreached,やorやanyや
claimやunderや anや indemnityや successfullyやmade,や escrowや
fundsやcanやbeやturnedやoverやtoやtheやpurchaserや inやorderやtoや
compensateや itsや financialや loss.や Theや escrowや accountや isや
managedや byや aや neutralや personや knownや asや theや escrowや
agentや (oftenや aや lawyer,や fiduciary,や orや theや investmentや
bank).やTheやescrowやagentや isやnotやallowedや toや followやanyや
unilateralや instructionsや byや eitherや theや purchaserや orや theや
vendor.や Theや escrowや agentや mustや depositや theや fundsや
(money,やorやnegotiableや instruments)や inやaやbankやaccountや
andやisやnotやauthorizedやtoやpayやoutやanyやamountやuntilやtheや
agreedやperiodやhasやexpiredやandや theやpurchaserやhasやnotや
declaredやtoやhaveやanyやwarrantyやorやindemnityやclaim,やorや
untilやpurchaserやandやvendorやmutuallyやagreeやonやanやearま
lierやreimbursement,やorやuntilやaやfinalやadjudicationやbyやtheや
competentや ordinaryや orや arbitralや courtや hasや beenや renま
dered.やTheやexpensesやforやanやescrowやaccountやcanやbeやsigま
nificant.やTheyやgenerallyやconsistやofやaやsingleや transactionや
feeやasやwellやasやofやanやannualやescrowやagentやfee.27や
Furtherやmeansやofやsecuritizationやincludeやaやholdbackや(reま
tention)やofやaやportionやofやtheやpurchaseやpriceやbyやtheやpurま
chaser,やaやbankやguarantee,やorやtheやfreezingやofやaやbankやacま
countやheldやbyや theや seller.28や Inや addition,や aやvendorや loanや
canや alsoや serveや toや secureや aや potentialや warrantyや orや inま
demnityやclaim.やTheやvendor’sや rightやofや loanや repaymentや
wouldやbeやsetまoffやagainstやtheやclaim.やや

ProblemsやwithやTraditionalやRiskやTransferや
Evenや ifやaやbuyerまfriendlyやSPAや containsやextensiveやwarま
rantiesやandやindemnitiesやthatやare,やmoreover,やsufficientlyや
collateralizedや byや theや seller,や someや uncertaintiesや mayや
persist:や

 Forや theや seller,や contractualや warrantiesや canや affectや
priceや certainty.や Furthermore,や theや existenceや ofや
(broad)やwarrantiesやmayや reduceや theや IRRや (internalや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
27やや MEYDINGや THOMAS/GRAUや TOBIAS,や EarnまoutまKlauselnや undや Absicherungや vonや

Garantieansprüchenや –や„tickendeやZeitbomben“やbeiやDistressedやM&A?,やNZGや
(NeueやZeitschriftやfürやGesellschaftsrecht)や2/2011,やpp.や41ま46,やp.や44やetやseq.やや

28やや Inやcaseやtheやgarnishmentやofやanやaccountやisやstipulatedやasやcollateral,やtheやpartやofや
theやsalesやpriceやdeterminedやasやholdbackや(retention)やwillやhaveやtoやbeやdepositedや
onやaやseparateやbankやaccountやuponやcompletionやofやtheやdeal.やSubsequently,やtheや
bankやdepositsやonやthisやseparateやaccountやwillやbeやpledgedやasやcollateralやforやfuま
tureやwarrantyやorや indemnityやclaimsやofや theやbuyerや(MEYDING/GREY,やop.やcit.,やp.や
44やetやseq.).や

rateやofやreturn)やforや theや investorsや thatやstandやbehindや
theやsellerや(e.g.やinvestmentやfunds,やprivateやequity).やItや
isやfinallyやnotやuncommonやthatやtheやpurchaserやtriesやtoや
reduceやandやrespectivelyやreまnegotiateやtheやpurchaseや
priceやpostまclosingやbyやraisingやaやwarrantyやorやindemま
nityやclaim.や

 Inや theや caseやofやanや investmentや fundやbeingや theやvenま
dorやandやlookingやforやaやぇcleanやexitぇ,やcontractualやwarま
rantiesや mayや reduceや orや delayや theや distributionや ofや
salesやproceedsやtoやinvestors.やTheやlimitedやlifetimeやofや
aや fundや doesや notや necessarilyや matchや theや possibleや
longやdurationやofやwarrantiesやandやindemnitiesやstipuま
latedや inや theや SPA.や Inや addition,や investmentや fundsや
usuallyやpreferやnotや toやgiveや anyや representationsやorや
warrantiesや inや relationや toや theやonまgoingやandや futureや
businessや ofや theや targetや companyや (soまcalledや ぇbusiま
nessやwarrantiesぇ).や

 Forやtheやbuyer,やtheやcounterpartyやriskやgrowsやproporま
tionallyやtoやtheやrisingやnumberやandやincreasingやextentや
ofや theや seller’sや commitments.や Inや caseやofやaや lossや theや
buyerや mustや assertや hisや warrantyや andや indemnityや
claimsやagainstやtheやseller.やIfやtheやsellerやdoesやnotやhonま
ourや theや buyer’sや claims,や theや buyerや mustや enforceや
themやbeforeやcourt.やTheやbuyerやthusやbearsやtheやriskやofや
legalやenforcementやagainstや theやseller.やFurthermore,や
heやalsoやbearsやtheやriskやofやinsolvencyやofやtheやseller.や

 Asymmetryやofや theやparties:やdependingやonや theやbarま
gainingやpower,やitやisやalmostやalwaysやeasierやforやeitherや
oneや ofや theや partiesや toや defendや itsや specificや interestsや
duringやnegotiationsやandやtoやobtainやaやmoreやfavouraま
bleや resultや regardingや theやwarrantiesやandや indemniま
tiesや thatや areや goingや toや beや stipulatedや inや theや SPA.やや
Generally,や theや sameや partyや thatや hasや aや betterや barま
gainingやpowerやwillやhaveやaやbetterやoutlookやtoやpotenま
tiallyや enforceや itsやpositionや inや courtやorやoutまofまcourtや
settlementやnegotiations.やや

Hence,やthereやareやpracticalやlimitsやtoやfullyやtransferやtransま
actionやrisksやbyやtraditionalやmeans.やや
Aやnew,や innovativeや toolや toや transferやtransactionやrisksや inや
relationや toや contractualや warrantiesや andや indemnitiesや isや
knownや inや theやUKや asやwarrantyや andや indemnityや insurま
anceや(W&I)やandやinやtheやUSやasやrepresentationsやandやwarま
rantyや insuranceや (R&W).やW&Iや Insuranceやmayやbeやusedや
asやanやalternative,やaやsubstitute,やorやasやanやadditionやtoやcusま
tomaryや collateral.やFromやaや riskやmanager’sやperspective,や
risksやthatやhaveやaやlowやprobabilityやbutやhighやseverityやareや
preferablyやtransferredやtoやtheやinsuranceやmarket.29やや
やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
29やTheやM&Aやtransactionやposesやaやuniqueやproblemやtoやboth,やsellerやandやbuyer,やsinceや

theやrelativelyや lowやprobabilityやofやaやclaimやstandsやagainstやtheやconsiderableやseま
verityやofやpotentialやlosses.やSellersやareやdirectlyやexposedやtoやaやrangeやofやescrowま
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W&IやInsuranceやや
W&Iや Insuranceや まや initiallyや anや insuranceやpolicyや forや theや
sellerやまやwasやintroducedやroughlyや20やyearsやago,やoriginalま
lyやsoldやbyやtheやLondonやmarketやandやsomewhatやlaterやalsoや
inやNewやYorkやforやUSやclients.やOnlyやaboutやfiveやyearsやagoや
specializedやbrokersやstartedやtoやproactivelyやmarketやW&Iや
InsuranceやoutsideやEnglishまspeakingやCommonやLawや juま
risdictions,やmainlyやinやContinentalやEuropeやandやinやAsia.や
Today,や W&Iや Insurance,や asや wellや asや otherや transactionや
riskや insuranceや productsや (e.g.や taxや opinion,や contingentや
riskや transfer,や POSI30,や orや EIL31)や areや moreや commonlyや
knownやandやused.やや
Inや particularや theや privateや equityや industryや hasや recogま
nisedやW&IやInsuranceやasやaやcostまeffectiveやtoolやthatやhelpsや
facilitateやM&Aやtransactionsやandやoftenやimprovesやtheやreま
sultsやofやdealやnegotiations.やInやthisやcontextやitやisやcertainlyや
noteworthyやthatやtheやEuropeanやVentureやCapitalやAssociま
ationや(EVCA)やaffirmsやthatや“theやmanagerやmayやalsoやtakeや
outや insuranceや thatや affectsや theや fundぅsや abilityや toや giveや
warrantiesやandやindemnities.”32や
Fromやaやfinancialやperspective,やW&IやInsuranceやisやparticま
ularlyや effective,や ifや theや insuranceや premiumや isや signifiま
cantlyやlowerやthanやtheやpurchaseやpriceやdiscountやrequestま
edやbyやtheやbuyerやforやtheやreductionやofやwaiverやorやcertainや
warrantiesやand/orやindemnities.やや
Asや supplyや followsやdemand,や theや competitionやamongstや
existingやinsuranceやcarriersやofferingやtransactionやriskやinま
suranceや solutionsや grewや andや newや entrantsや joinedや theや
marketやinやrecentやyears.33やAsやaやresult,やtheやaverageやinsurま
anceやpremiumや stronglyやdecreased,や standardや coverageや
improved,や andや underwritingや proceedingsや haveや beenや
streamlined.や Notwithstandingや suchや positiveや internaま
tionalやdevelopment,やW&Iや Insuranceや isやnotやyetやwidelyや
knownやorやusedやinやSwitzerland.34や
Insteadやofやsecuritizingやpossibleやwarrantyやorやindemnityや
claimsや byや usingや customaryや collateralや (asや describedや
above),やaやsellerまやorやbuyerまsideやW&Iや Insuranceやmayやbeや
purchasedや(seeやFigureや2).35やSuchやinsuranceやprotectsやtheや
insuredや (theや sellerやorや theやbuyer)や fromや liabilityや (sellerま
sideやpolicy)やorやfromやlossや(buyerまsideやpolicy)やrelatedやtoや
risksや orや valueまreducingや factorsや thatや were,や generallyや
speaking,や unknownや atや signingや and/orや closing36や ofや aや
やややややややややややややややややややややややややややややややややややややややや やややややややややややややややややややややややややややややややややややややややや やややややややややややややややややや

releaseや‘triggers’やandやbuyersやmayやencounterやissuesやwithやshortやindemnityやpeま
riodsやorやanやindemnityやcapやresultingやfromやaやbiddingやwar.やSinceやtheやspreadやofや
exposuresや forやanyやbuyerやorや sellerや isや limitedや toや theやnumberやofや transactionsや
theyやundertake,やitやbecomesやfarやmoreやeconomicalやtoやletやtheやinsuranceやmarketや
manageやtheやrisk.やや

30や Publicやofferingやofやsecuritiesやliabilityやinsurance.や
31やや Environmentalやimpairmentやliabilityやinsurance.や
32やや EVCA,やTheやProfessionalやStandardsやforやPrivateやEquityやandやVentureやCapital,や

EVCAやHandbookや2011,やp.や28や(www.evca.eu).や
33やや DEMIRBILEKやNIKI,やM&AやInsurance,やGoingPublic,やNo.や12,や2009,やp.や64.や
34やや DIEMや HANSまJAKOB,や Lenzや &や Staehelin,や SECAや eveningや eventや onや 26や Augustや

2010,やonや«SecondaryやBuyまOutsやまやLegalやAspects».や
35やや MannsdorferやThomasやM.,やW&IまVersicherung,やVersicherungやvonや imやUnterま

nehmenskaufvertragや gewährtenや Zusicherungenや undや Garantien,や HAVEや
(HaftungやundやVersicherung),や3/2011,やpp.や213ま234.や

36やや WATCHORNやALENA/WINBORNやRICHARD,やCoveringやtheやrisks,やwarrantyやandやinま
demnityやinsurance,やPLCやmagazine,やJulyや2008,やpp.や43ま51,やp.や49.や

deal,37やalwaysやprovidedやthatやtheやvendorやgrantedやcorreま
spondingやwarrantiesやorや indemnitiesや inやtheやunderlyingや
SPA.や
TheやscopeやofやcoverageやofやanyやW&Iやpolicyやisやnegotiatedや
individuallyやbetweenやtheやinsurerやandやtheやapplicant,やi.e.や
theやvendorやorやpurchaserやseekingやinsuranceやprotection.や
Inやmostやcasesやtheやapplicantやseeksやcoverageやforやallやwarま
rantiesやstipulatedやinやtheやunderlyingやSPA,やand,やideally,や
alsoや forや contingentや risksや (indemnities,や indemnificaま
tions).やEvenや ifや itやmayやsometimesやbeやdifficultや (orやmoreや
expensive)や toや obtainや fromや insurers,や onlyや aや completeや
backまtoまbackやcoverage38やcreatesやtheやsortやofやparallelやprotecま
tionやthatやmayやserveやasやaやfullやalternativeやorやaやsubstituteや
toやcustomaryやcollateral.やや

SellerまやandやBuyerまsideやW&IやInsuranceや

やや
Figureや2:や SellerまやandやBuyerまsideやW&IやInsuranceや
Source:や WalkerやRiskやSolutionやLtd.や

SellerまsideやW&IやInsuranceや
TheやsellerまsideやW&Iやpolicyやhasやtoやbeやqualifiedやasやaやliaま
bilityや insurance,や grantingや coverや forや sumsや thatや theや inま
suredや isや contractuallyや orや legallyや obligatedや toやpayや beま
causeやofやaやwarrantyやorや indemnityやclaimやbyや theやbuyerや
orや anyや otherや thirdや partyや entitledや toや claimや underや theや
applicableや SPA.や Theや “claimsまmadeや principle”や isや apま
plied,やwhereasやonlyやclaimsやmadeやduringやtheやpolicyやpeま
riodや(andやdulyやreportedやbeforeやtheやendやofやsuchやperiod)や
areやcovered.や
Suchや liabilityや insuranceや coverageや isや composedやofや twoや
mainやaspects:やFirst,や theや insurerやpaysや lossやonやbehalfやofや
anyやinsuredやarisingやfromやaやclaimやfirstやmadeやagainstやtheや
insuredや duringや theや policyや periodや forや anyや breachや ofや
warranty,やorやinやcertainやcasesやunderやanやindemnityや(rightや
toやcompensation).やSecond,やtheやinsuranceやgenerallyやalsoや
includesや coverageや forや allや reasonableや andや necessaryや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
37やや METZや FLORIAN,や Grundzügeや derや W&IまInsuranceや beimや Unternehmenskauf,や

NJWや (Neueや Juristischeや Wochenschrift)や 63,や 12/2010,や pp.や 813ま815,や p.や 814;や
WALKERやGREGORY,やSwissやM&A,やCorporateやINTL,やMayや2011,やpp.や34ま40,やp.や39;や
WATCHORN/WINBORN,やop.やcit.,やp.や44.や

38やや WATCHORN/WINBORN,やop.やcit.,やp.や44.や
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costsや relatedや toや theやprevention,やmitigation,や investigaま
tion,やdefence,やorやsettlementやofやanyやcoveredやwarrantyやorや
indemnityやclaimやagainstやtheやinsuredや(rightやtoやlegalやdeま
fence).39やや
Aやvendorや(orやwarrantor)やmayやinやparticularやwantやtoやbuyや
W&IやInsuranceやforやtheやfollowingやreasons:や

 Costまeffectiveやsubstituteやofやorやadditionやtoやcustomま
aryやcollateral.や

 Fullやandやimmediateやavailabilityやofやsalesやproceeds.や

 Financialや investorsやandやprivateやequityや companiesや
areやableやtoやliquidateやandやcloseやtheirやfundsやrightやafま
terやcompletionやofやtheやtransactionや(cleanやexit).やや

 Inや anや auctionや theや sellerや canや improveや itsや offerや byや
optingや forや anや insuranceや solutionや (dressや upや yourや
bride).や Aや solventや insuranceや companyや canや oftenや
grantや aや betterや securityや toや interestedや biddersや thanや
theやseller.や

 Preventionや ofや delaysや orや breakまdownや ofや negotiaま
tionsやbetweenやsellerやandやbuyer.40や

BuyerまsideやW&IやInsuranceや
TheやbuyerまsideやW&IやInsuranceやisやanやinsuranceやforやfirstや
partyや loss,や inやwhichや theやpurchaserや (theや firstやparty)や isや
paidやbyやhisやinsurerや(theやsecondやparty)やforやallやlossやarisま
ingやfromやaやbreachやofやwarranty,やorや inやcertainやcasesやunま
derや anや indemnity.や Theや insuranceや benefitや isや thusや inま
tendedやtoやwhollyやorやpartlyやcompensateやtheやinsuredやforや
itsやownや financialや loss,やwhichやoccursやasやaや resultやofや theや
insuredやevent,やi.e.やaやbreachやofやwarranty,やorやclaimやunderや
anや indemnity.やUnlikeや theやsellerまsideやpolicy,やgenerally,や
noやfinalやadjudicationやisやneededやunderやaやbuyerまsideやpolま
icyやbeforeやlossやsufferedやbyやtheやinsuredやisやcompensated.や
Itや isや enoughや thatや theや purchaserや provesや lossや arisingや
fromや aや breachや ofや warranty,や orや underや anや indemnity.や
Dependingやonや theやscopeやofやcoverageやofや theや insuranceや
contract,や theや insuredやmustやclaimや firstやagainstや theやvenま
dorや(orやwarrantor),やorやheやmayやinsteadやdirectlyやdemandや
compensationや forや theや lossや incurredや fromや theや insurer.41や
Thisや second,や moreや clientまfriendlyや approachや seemsや toや
prevailや today.や However,や mostや insuranceや policiesや doや
stipulateやsubrogationやandやrecourseやrightsやofやtheやinsurま
er,やinやparticularやagainstやtheやseller.や
AやpurchaserやmayやspecificallyやwantやtoやbuyやW&IやInsurま
anceやforやtheやfollowingやreasons:やや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
39やや THOMSON,やop.やcit.,やp.や390.や
40やや SEGOVIAや LORENA/MANNSDORFERや THOMASや M.,や HCCや Globalや Launchや ofや Newや

M&AやTransactionやRiskや InsuranceやTeam,やCorporateや INTL,やNovemberや2010,や
pp.や12ま13,やp.や13.や

41やや Hasselbachや Kai/Reichelや Georg,や Dieや Gewährleistungsversicherungや alsや
RisikominimierungsmodellやbeiやPrivateまEquityまTransaktionenやundやsonstigenや
Unternehmenskäufen,やZIPや (Zeitschriftや fürやWirtschaftsrecht)や 2005,や pp.や 377ま
384,やp.や378.や

 Abilityや toやdirectlyやclaimや forやcompensationやofや lossや
againstや theや insurer,や ifや suchや lossや isや arisingや fromや aや
breachやofやwarrantyやorやunderやanやindemnity.や

 Protectionやofやtheやbuyer’sやinvestmentsやinやtheやtargetや
company.やや

 Preventionや ofや delaysや orや breakまdownや ofや negotiaま
tionsやbetweenやsellerやandやbuyer.42や

Theや latterやappliesや inやparticularや toや situationsや inやwhichや
claimsやagainstやtheやvendorやcannotやbeやbroughtやorやifやtheyや
are,やonlyやunderやcertainやconditions:や

 Theや vendorや isや aや fundや orや aや companyや whichや isや
woundまdownやandやliquidatedやafterやtheやtransaction.や

 Thereやareやdoubtsやregardingや theや longまtermやsolvenま
cyやofや theやsellerやasやaやdebtorやorやaboutや theやonまgoingや
existenceやofやtheやsellerやasやaやlegalやentity.や

 Theや sellerや isや subjectや toや insolvencyやproceedingsやorや
thereやareやreasonsやthatやsuchやinsolvencyやproceedingsや
areやlikelyやtoやstart.や

 Theやsellerや isやaやprivateや individual,やorやconsistsやofやaや
majorityやofやnaturalやpersons,やwhichやmayやbelongやtoや
theやsameや familyや (e.g.や inや theやcontextやofやaや saleやofやaや
familyまownedやcompany).や

 Theやsellerやisやownedやbyやaやmultitudeやofやshareholdersや
withや smallや individualや participationsや thatや areや notや
jointlyやandやseverallyやliable.や

 Theやsellerやisやaやmereやholdingやorやshellやcompanyやwithや
itsや headquartersや inや aや taxや havenや orや jurisdictionや
whereやitやmayやbeやdifficultやforやtheやpurchaserやtoやhaveや
hisやpotentialやrightsやasserted.や

 Inやanやauctionや theやadditionやofやW&Iや Insuranceや imま
provesやtheやofferingやofやtheやbidderや(sugarやyourやbid).やや

Anや importantやdifferenceやbetweenや theやsellerまやandやbuyま
erまsideやW&IやInsuranceやisやthatやtheやsellerまsideやinsuranceや
doesや containや anや intentionalや actや exclusionや (asや isや comま
monや forや anyや thirdやpartyや liabilityや insurance),やwhereasや
theやbuyerまsideや insuranceやgenerallyやdoesやprovideや covま
erageやforやintentionallyや(andやevenやfraudulently)やwrongま
fullyやstipulatedやwarrantiesやorや indemnitiesやbyや theやvenま
dor.やや

Durationやや
Theやpolicyやperiodやisやnegotiatedやforやeachやcontractやindiま
vidually.やAやW&IやInsuranceやcontractやisやdesignedやtoやbeやaや
multiまyearや standまaloneやpolicyや forや risksやarisingや fromやaや
singleや transactionや thatや coverや specificや liabilityや expoま

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
42やや Segovia/Mannsdorfer,やop.やcit.,やp.や13.や
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suresやinやrelationやtoやsuchやaやtransaction.やTheやdurationやofや
theやpolicyやshouldやmatchや (orやsometimesや toやslightlyやexま
ceed)やtheやtimeやlimitationsやstipulatedやinやtheやunderlyingや
SPAやandやwillやthusやtypicallyやbeや12,や18,や24,やorや36やmonths,や
however,やsometimesやupやtoやsevenやyears.43やRegardlessやofや
theやstipulatedやpolicyやperiod,やtheやsingleやpremiumやisやdueや
atやinceptionやofやtheやpolicy.や

SumやInsuredやandやRetentionや
Theやrisksやassumedやbyやtheやinsurerやthroughやriskやtransferや
areや alwaysや limitedや byや aや certainや sumや insured.や Theや
amountやofや theやsumや insuredや isや individuallyやnegotiatedや
forやeveryやW&Iや Insuranceやpolicyやandやoftenやreflectsや theや
maximumや liabilityやamountや stipulatedや inや theやSPA,や theや
seller’sやcap.44や
Theや retentionや (sometimesやalsoや referredや toやasや excessやorや
deductible),やaやfixedやamountやthatやtheやinsuredやhasやtoやbear,や
shouldや まや atや leastや fromや theや insurer’sや perspectiveや まや beや
commensurateやtoやtheやoverallやriskやtransferred.やFromやtheや
perspectiveや ofや theや insured,や itや isや oftenや importantや thatや
theやthresholdやamountやstipulatedやinやtheやSPAやisやtakenやinま
toやaccount,やandや ifやpossibleやmirrored,や inや theや insuranceや
policy.やAsやaやruleやofやthumbやthatやamountやshouldやnotやbeや
lessやthanや1%やofやtheやsalesやpriceや(i.e.やtheやtransactionやvalま
ue).45やSomeや insurersやwillやbeやofferingやcoverやforやaや lowerや
retentionやorや forやaやsoまcalledや tippingやretentionや (US:やdisま
appearingや basket),や generally,や againstや additionalや preま
mium.46やや

Exclusionsやや
W&Iや policiesや areや individuallyや negotiatedや andや tailorま
madeや inや orderや toや bestや respondや toや theや risksや covered.や
Thisや isや particularlyや trueや inや theや caseや ofや exclusionsや ofや
coverage.やTheやsubsequentやcatalogueやofや typicalやmarketや
exclusions47や isや thereforeや neitherや finalや norや exhaustive.や
Generallyやexcludedやfromやcoverageやare:や

 Knownやfactsやandやcircumstances:やfactsやandやcircumま
stancesやregardingやanやactualやorやpotentialやbreachやofや
warranty,やorやclaimやunderやanや indemnity,やofやwhichや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
43やや Theやmaximumやperiodやofや sevenやyearsやmirrorsや theやapplicableやUKや statuteやofや

limitations.や Inやaや fewやEuropeanや jurisdictionsやorやregardingやcertainやexposuresや
(e.g.やenvironmental)やpolicyやperiodsやofやupやtoや10やyearsやwouldやbeやwelcomeやbyや
theやmarket.やや

44やや STILTON,やop.やcit.,やp.や224.や
45やや THOMPSON,やop.やcit.,やp.や391;やWATCHORN/WINBORN,やop.やcit.,やp.や47.や
46やや Theやdistinctionやhasやtoやbeやmadeやbetweenやaやnormalやretention,やdeductibleやorやtrueや

basket,やonやtheやoneやhand,やandやaやtippingやretention,やthresholdやorやdisappearingやbasketや
onやtheやotherやhand.やInやtheやlatterやcase,やonceやtheやthresholdやofやclaimsやisやreached,や
damagesやareやtoやbeやreimbursedやbeginningやatや theやfirstやeuro,やpound,やfranc,やorや
dollar.やInやtheやformer,やonlyやtheやdamagesやaboveやtheやthresholdやareやreimbursaま
bleや (MILLERやEDWINやL.や JR.,やMergersや andやAcquisitions,やAや StepまbyまStepやLegalや
andやPracticalやGuide,やHoboken,やNewやJersey,や2008,やp.や235).やや

47やや BECKMANNや ROLANDや MICHAEL/MATUSCHEまBECKMANNや ANNEMARIEや (Hrsg.),や
VersicherungsrechtsまHandbuch,や 2ndや ed.,や Munich,や 2009,や 39や Nや 155,や p.や 2396;や
GROSSMANNやKLAUS/MÖNNICHやULRIKE,やWarrantyや&やIndemnityやInsurance,やDieや
VersicherbarkeitやvonやGarantierisikenやausやUnternehmenskaufverträgen,やVWや
(Versicherungswirtschaft)や2003,やpp.や652ま654,やp.や653;やSTILTON,やop.やcit.,やp.や223.や

oneやorやmoreやmembersやofやtheやdealやteamやhadや(posiま
tive)やknowledgeやatやinceptionやofやtheやpolicy.48や

 Forwardまlookingや statements:や warrantiesや orや inま
demnitiesやwhichやrelateやtoやfutureやperformanceやorやaや
futureやstateやofやaffairs.や

 Failureや toや fundや (pensionやunderfunding):や financialや
lossや inや relationや toや insufficientや fundingやofやpensionや
fundsやorやotherやemployeeやbenefitやplans.や

 Productや liability:や claimsや arisingや fromや defectiveや
products.や

 Environmentalやliability:やtheやactualやliabilityやforやconま
taminatedやorやpollutedや(production)やsites.49や

Asやmentionedやabove,やtheやinsuranceやmarketやforやtransacま
tionやrisksやprovidesやotherやproducts,やwhichやmightやcoverや
someや ofや theや aboveまmentioned,や generallyや excludedや
risks.やThisや is,や forやexample,や theやcaseや forやcontingentや taxや
exposures,やenvironmentalやrisks,やasやwellやasやforやpendingや
orやthreateningやlitigation.やInやtheやlatterやcase,やspecificやlossや
mitigation,や litigationや buyoutや andや legalや protectionや orや
expensesやinsuranceやsolutionsやmayやbeやavailable.や

MarketsやandやCapacityやや
Inや theや pastや fewや yearsや thereや seemsや toや beや aや noticeableや
boomやforやtransactionやriskやinsurance,やinやparticularやW&Iや
Insurance.50や Inや Londonや ACE,や Ambridge,や AWAC,や
Beazley,やChartis,やChubb,やHCC,やPembroke,やandやZurichや
areや まやaccordingや toや theirやownやmarketingや informationや まや
presentや inや thisや everまgrowingや nicheや market.や Furtherま
more,や theやmarketや launchや isや imminentや forやaやnewやcomま
petitor,やANV.やや
InやContinentalやEuropeや thereやareやatや leastや threeやcarriersや
thatやareやcurrentlyやofferingや locallyやcompliantやsolutionsや
inや localや language.や Theseや insurersや haveや specializedや
M&Aやunderwritersや andや supportや staffやonや theやground.や
Theやcapacityやofやeachやofやtheseやinsurersやisやbetweenや€15やまや
€45やmillionやperやtransactionやandやatやleastや€100やmillionやonや
aやsyndicatedやbasisや(orやtheやamountsやequivalentやinやSwissや
Francs).やFurthermore,や thereや isやaやpossibilityや toやbuyやadま
ditionalや capacityや fromや theや Londonや marketや (asや deま
scribedやabove).やForやlargeやprograms,やitやisやpossibleやtoやputや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
48やや Theやinsuredやisやgenerallyやrequestedやtoやsignやaやnoまclaimsやdeclarationや(NCD)やinや

relationやtoやaやsellerまsideやorやaやnoまlossやdeclarationや(NLD)やinやrelationやtoやaやbuyerま
sideやpolicyやatやinception.やIfやtheやpolicyやinceptsやatやsigningやbutやthereやisやaやconsiま
derableや timeやperiodやbetweenや signingやandや completion,や theや insuredやmayやbeや
askedや toやsignやaやsecondやdeclarationやatやcompletion.や Inやeitherやcase,やwithやsuchや
declarationやtheやinsuredやisやconfirmingやinやwritingやthatやheや(inやhisやownやcapacityや
andや asや aやdealや teamやmember)やdoesやnotやhaveや anyや actualやknowledgeやofや anyや
breachや ofやwarranty,や orや claimや neitherや underや anや indemnityや norや ofや anyや cirま
cumstanceやthatやmayやleadやtoやsuchやaやbreachやorやclaim.や

49やや Itやhasや toや beや specified,やhowever,や thatやmarketまstandardや environmentalやwarま
rantiesや(e.g.やregardingやtheやvalidityやofやpermissions,やorやtheやexecutionやofやreguま
larやinspections)やareやgenerallyやcoveredやbyやaやstandardやW&Iやproduct.や

50やや WALKERやGREGORY,やUnglücklicheやKompromisse,やMergerやSpecial,やHandelszeiま
tung,やno.や3,や2012,やp.や49.や
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togetherやaやlayeredやstructureや(tower)やwithやaやtotalやcapacま
ityやofやupやtoや€400やmillion.51や
Buyerやbeware:やtheやSwissやdomiciledやbuyerやofやaやforeignや
insuranceやpolicyや(i.e.やaやpolicyやissuedやonやpaperやofやanやinま
surerや thatや isや notや admittedや byや theや Swissや regulatorや
FINMA)やmayやneedや toやknow,や thatや suchやpoliciesやareや inや
violationや ofや Swissや regulatoryや requirements.や Inや anyや
case,やtheやSwissやFederalやActやonやStampやDutiesやstatesやthatや
theやSwissやdomiciledや insuredや isやresponsibleや forやpayingや
5%やIPTや(insuranceやpremiumやtax).やProvidedやtheやforeignま
basedやinsurerやisやcapableやofやhavingやitsやpolicyやissuedやinやaや
compliantやway,やe.g.やbyや itsやSwissやsubsidiaryやorやbranchや
office,やfurtherやissuesやneedやtoやbeやconsidered:やや

 Whetherやtheやordinary52やorやarbitralやcourtやshallやhaveや
jurisdictionや overや possibleや litigation,や theや insuredや
shouldや insistやonやcontractuallyやstipulatingやaやvenueや
inや Switzerlandや (e.g.や Zurich,や Geneva,や Basle,や orや
Zug).や

 Swissや lawやshouldやapplyや toや theや insuranceやcontractや
andやtheやinterpretationやthereof.や

 Whileやtheやpolicyやmayやcontainやforeign,やinやparticularや
U.K.や termsやandや conditions,や localや (i.e.やSwiss)や legalや
termsやshouldやprevailやoverや foreignや termsやandやconま
ditionsやinやcaseやofやaやcontradiction.やThisやmayやhelpやtoや
increaseやtheやclarityやforやaやSwissやinsured.やManyやforま
eignやtermsやandやconditionsやareやnotやknownやinやSwissや
insuranceやlawやandやofferやroomやforやinterpretation.やや

PremiumやandやPlacementやCostsや
Thanksや toや increasingやcompetition,や theやaverageやpremiま
umやhasやdroppedやsignificantlyやoverや theやpastや fewやyearsや
andやisやnowやgenerallyやbetweenや1やandや2%やofやtheやsumやinま
sured.やInやotherやwords,やforやaやtransactionやvolumeやof,やforや
example,や€100やmillionやandや(atやbest)やwithやaやseller’sやcapや
ofや approximatelyや €20や million,や theや premiumや mayや beや
fixedや inやaや rangeやbetweenや€200,000やandや€400,000,やplusや
theや applicableや insuranceや taxや (e.g.や Switzerland:や 5%;や
Germany:や19%;やAustria:や11%).やや
Factorsやwhichやaffectやtheやlevelやofやpremiumやinclude53:や

 Natureや andや levelや ofや SPAや andや policyや retentionsや
(deductible,やdeやminimis).や

 “Firstや loss”や scenarioやnamely,や theや limitやofや liabilityや
comparedやtoやpurchaseやpriceや(transactionやvalue).や

 Definitionやofや“loss”や (inやparticularや inclusionやorやexま
clusionやofやconsequentialやdamages).やや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
51やや €400やmillionやasやatやtheやdateやofやwriting.やFurthermore,やadditionalやexcessやcapaciま

tyやmayやbeやavailableやfromやotherやinsurersやprovidingやsuchやcapacityやonやaやcaseま
byまcaseやbasis,やorやviaやaやfacultativeやreinsuranceやsolution.やや

52やや InやZurichやtheやCommercialやCourtや(Handelsgericht)やhas,やforやinstance,やaやperfectや
reputationやtoやdealやwithやcorporate,やM&A,やasやwellやasやwithやinsuranceやmatters.やや

53やや WATCHORN/WINBORN,やop.やcit.,やp.や48や

 Policyやduration.やや

 Shareやvs.やassetやdeal.やや

 Whetherや orや notや coverや isや requiredや forや specificや inま
demnitiesやorやcontingencies.や

 Theやlanguageやusedやinやtheやwarrantiesや(e.g.やifやandやtoや
whatや extentや warrantiesや areや qualifiedや byや awareま
ness,やorやifやtheyやareやsubjectやtoやmateriality).や

 TheやlawやandやvenueやofやtheやSPA.や

 Theや industryやsectorやandやtheやgeographicalや locationや
ofやtheやrisk.や

 Theやidentityやofやtheやdealやpartiesやandやtheirやfinancialや
stability.や

 Theや qualificationや ofや theや professionalや advisersや seま
lectedやbyや theやdealやpartiesや (e.g.や forや theや conductやofや
theやvendorやandやbuyerやdueやdiligence).やTheやinsurersや
willやgenerallyや takeやgreaterや comfortや inや theやperforま
manceや ofや aや thoroughや andや professionalや externalや
dueや diligenceや exerciseや and,や likewise,や theや discloま
sureやofやmoreやliabilities.や

Takingや intoやaccountや theやquiteや labourまintensiveやunderま
writingやprocess,やmostやprovidersやwillやhaveやanや(internal)や
minimumや premiumや thatや currentlyや seemsや toや floatや
aroundや €25,000.や Suchや aや minimumや premiumや impliesや
thatや theや sumや insuredやwillや generallyや notや beや belowや €1や
million.や Itや furtherや impliesや thatや W&Iや Insuranceや forや
smallerやdealsやwithやaやtransactionやvalueやinferiorやtoやaboutや
€7やmillionや isや まやcomparativelyやspeakingや まやratherやexpenま
sive.や
Additionalやcostsやtoやconsiderやincludeやtheやunderwriters’や
feesやforやexternalやlegalや(andやsometimesやtax)やreview.やInま
surersや whoや haveや expressedや aや willingnessや toや underま
writeやtheやriskやwillやgenerallyや(butやnotやalways)54やrequireや
theや insuredや toや enterや intoや anや expenseや agreement,や inや
whichやtheやinsuredやcommitsやitselfやtoやbearやfeesやincurredや
byやtheやinsuranceやcarrierやinやengagingやexternalやadvisers.や
However,や suchや externalや advisersや typicallyやworkやonや aや
fixedやorやcappedやfeeまbasis.55やFurther,やitやhasやtoやbeやconsidま
eredや thatや theや templateや expenseや agreementsや usedや byや
mostや carriersや stipulateや thatや theや clientや willや notや beや
chargedやanyやexternalやreviewやcostや inや theやcaseやW&Iや Inま
suranceやisやactuallyやpurchased.やや
Additionally,や theや prospectiveや insuredや mayや considerや
compensatingや theや brokerや onや aや feeや basisや (similarや toや aや
lawyer)や andや deductingや theや insuranceや commissionや ofや
theやofferedやpremiumや(netやofやbrokerage).やEspeciallyやinやtheや

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
54やや Whetherやorやnotやanやinsurerやneedsやexternalやadviceやdependsやonやtheやcomplexityや

ofやtheやdeal,やtheや jurisdiction,やtheやunderwriter’sやownやexperience,やtheやcarrier’sや
internalやpolicyやandやtheやreinsurer’sやrestrictions.やや

55やや WATCHORN/WINBORN,やop.やcit.,やp.や48.や
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caseやofやlargeやpremiumやamounts,やinsurer’sやcommissionや
basedやonやaやpercentageやofやpremiumsやcanやbeやsignificant.や

UseやofやanやInsuranceやBrokerや
TheやprocurementやofやW&IやInsuranceやisやmostlyやdoneやbyや
insuranceやbrokers,やwhoやspecializeやinやtheやfieldやofやtransま
actionや riskや insuranceや andや canや thusや provideや inまdepthや
experienceやandやexpertiseやtoやtheirやclientsやconcerningやtheや
placementやofやsuchやinsurance.やや
Theやbrokerやadvisesやtheやinvolvedやpartiesやonやtheやfeaturesや
andやbenefitsやandやcanやexplainやtheやmechanicsやofやsuitableや
insuranceやsolutions.やIfやanやinsuranceやsolutionやisやconsidま
ered,やheやadvisesやonやtheやselectionやofやinsuranceやmarketsや
andやpreparesやtheやsubmissionやtoやinsurers.やHeやevaluatesや
theや offersや onや behalfや ofや theや prospectiveや insuredや andや
providesや professionalや adviceや withや regardsや toや theや inま
suranceや program.や Onceや theや prospectiveや insuredや hasや
takenやtheやplacementやdecision,やtheやbrokerやensuresやeffecま
tiveや implementationやandやdocumentationやofや theや insurま
anceやprogram.や Inや theやeventやofやaや claim,や theやbrokerやasま
sistsやandやguidesやtheやinsuredやinやreportingやtheやclaimやinやaや
timelyやmannerやtoやtheやinsurer.56や

UnderwritingやProcessや
InやourやexperienceやtheやrequestやforやW&IやInsuranceやoftenや
appearsやrelativelyやlateやonやtheやagendaやofやtheやnegotiatingや
parties,やusuallyやnotやbeforeや theやendやofや theやvariousやdueや
diligences.や Anや initialや insuranceや offerや statingや theや exま
pectedやpremiumやandやtheやstandardやtermsや&やconditionsや
willや comeや inや theや formや ofや aや nonまbindingや indicationや
(NBI),や andや isや usuallyや availableや withinや twoや toや threeや
workingやdays.やHowever,やuntilやaやbindingやofferやisやonやtheや
table,や itや canや takeやupや toや fourteenやdaysや (dependingや onや
theや insuranceやcarrier,や languageやandやcomplexityやofや theや
dealや andや underlyingや legalや questions).や Generally,や theや
underwritingやofやW&IやInsuranceやcanやbeやseparatedや intoや
fiveやdifferent,やconsecutiveやsteps:や

1. Conceptualやreviewやbyや theやbrokerや(1やday):やFollowま
ingや theや signingや ofや aや confidentialityや agreement,や aや
brokerやcanやmakeやanやinitialやassessmentやandやprovideや
guidanceやtoやtheやapplicant.やTypically,やatやthisやstage,や
thereや areや limitedや orや noや documents,や althoughや ifや
headsやofや termsやorやaやdraftやSPAやareやavailable,やsuchや
documentsや canやbeやprovidedや toやgiveや aやgreaterや inま
sightや soや thatや theや brokerや canや offerや moreや specificや
guidanceや asや toや theやprogramme’sや insurabilityや andや
adviseやonや theやmostやadequateやstructure,やasやwellやasや
onやtheやlikelyやpricing.や

2. Submissionや toや insurersや (1や day):や Documentsや reま
quiredやtoやobtainやaやNBIやfromやpotentialやinsurersやinま
cludeやaやdraftやSPA,や informationや regardingや theや tarま
getやandやitsやoperations,やsuchやasやtheやlatestやsetやofやauま
ditedや accountsや and/orや theや informationやmemoranま

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
56やや Theやroleやofやtheやbrokerやisやdescribedやinやmoreやdetailやinやtheやfollowingやsectionやenま

titledや“UnderwritingやProcess”.や

dumや(ifやoneやhasやbeenやprepared)やasやwellやasやfinalやorや
draftやdueやdiligenceやreports,やtoやtheやextentやavailable.や
Afterやreceiptやofやthisやinformation,やaやbroker,やlookingや
atや eachや dealや onや itsや merits,や approachesや theや mostや
appropriateやinsuranceやmarket(s)やforやaやsolutionやandや
willやmakeやaやformalやsubmissionや toやpotentialや insurま
ers.やや

3. Receiptやandやevaluationやofや theやNBIsや (2や toや3やdays):や
Followingや aや reviewやofや theや information,や theや interま
estedやinsurersやwillやprovideやaやNBIやincludingやpolicyや
terms,や approximateや premiumや cost,や andや retentionや
(excess)や levelsやwithinや1やtoや2やdays.やTheやbrokerやwillや
thenやcompileや theやdifferentやNBIsや intoやaやreportやandや
provideや anや evaluationや and/orや aや recommendationや
onや theやpreferredや insurerや consideringやvariousや facま
torsや likeや underwritingや approach,や serviceや quality,や
accessibilityや ofや underwritingや andや claimsや personま
nel.や Theや brokerや willや collaborateや withや theや client’sや
transactionや teamsや toやdiscussや theやoptions.やAnyや inま
dicationや isや normallyや subjectや toや theや insurer’sや unま
derwritingやdueやdiligenceやreview.やや

4. Underwritingやbyやtheやinsurerや(3やtoや5やdays):やfollowま
ingやtheやclient’sやdecision,やtheやbrokerやwillやengageやtheや
insurerやofやchoice,やtoやprovideやaやbindingやquote.やThisや
processや normallyや hasや severalや phasesや whichや mayや
runやconcurrently,やsummarisedやasやfollows:やや

 Detailedや reviewや ofやdocumentsや byやunderwritま
ersやand,やasやnecessary,やtheirやexternalやadvisers.や

 Requestや forや furtherや informationや toやbeやprovidま
ed.やItや isやcriticalや thatや theやclient’sやsubmissionやofや
informationや toや theや insurerや isや coordinatedや
throughoutやtheやprocessやbyやtheやbroker.や

 Meetingsや orや discussionsや withや relevantや memま
bersやofやtheやprospectiveやinsured’sやdealやteam.やIfや
desired,や specificや commentsやonや theやwarrantiesや
andや indemnitiesや (andや theirや insurability)や mayや
beやassessedやandやconsideredやbyやtheやdealやpartiesや
toやimproveやtheやlanguageやofやoneやofやtwoやselectま
edやclausesやinやtheやSPA.や

 Reviewやofやfinalやdocuments.やや

Onceやthisやexerciseやhasやbeenやcompleted,やunderwritま
ersやwillやusuallyやbeや inやaやpositionや toやofferやaやquotaま
tionやorや formalや termsやofやcover.やTheやcustomerや (andや
potentialや insured)や thenや receivesや aや bindingや offerや
(quote,やquoteやletter)やthatやisやvalidやforやaやcertainやperiま
odやofや time,やsometimesやupや toや90やdaysやbeforeやcomま
pletionやdateやandやsomeやdaysやbeyond.や

5. Completionや andや bindingや ofや coverや (2や toや 3や days).やや
Ifや theや termsや offeredや areや acceptable,や instructionsや
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willやbeやgivenやtoやconcludeやtheやplacement.やTheやbroま
kerやwillやcontinueやtoやworkやcloselyやwithやtheやacquisiま
tionやteamsやtoやupdateやtheやofferやandやensureやitsやvalidま
ityや throughoutや theや negotiationや process.や Ifや coveま
nantsやareやdrawnやupやbetweenやsigningやandやcompleま
tion,やtheやinsuranceやsolutionやisやagainやupdatedやatやtheや
timeや ofや completion,や ensuringや seamlessや coverや
throughoutや theや process.や Finally,や theや policyや isや
signed,やstamped,やandや issued.やTheやpolicyや isやgenerま
allyや issuedやatやsigningやofや theやSPA,やevenや ifやonlyやanや
electronicやcopyやmayやbeやavailableやatやthisやmoment.57や

Whileやaやdraftやpolicyやwordingやisやlikelyやtoやhaveやbeenやisま
suedや atや stageや 3,やdetailedや negotiationsやwillや takeや placeや
duringやstagesや3やandや4やtoやfinaliseやtheやwordingやandやtailorや
itや toや theや transaction.やTogetherやwithや theや insuranceやbroま
ker,やtheやlawyerやadvisesやitsやclientやonやtheやlegalやcharacterま
isticsやofやtheやinsuranceやcontract.58や

Timingや

や
Figureや3:や Timingや
Source:や WalkerやRiskやSolutionやLtd.や

SpecialやConsiderationsやforやtheやBiddingやProcessや

Inや anや auctionや severalや biddersや areや inや competitionや forや
oneやtargetやcompany.やW&IやInsuranceやhelpsやtheやsellerやonや
theやoneやhandや toやoptimizeや theやpurchaseやprice.やOnや theや
otherやhand,やW&Iや Insuranceや supportsや theやbuyerや inや itsや
strategicや positioning,や toや improveや hisや offerや versusや theや
bidsや ofや hisや competitorsや byや requiringや aや lowerや seller’sや
cap.やEspeciallyやinやchallengingやauctions,やW&IやInsuranceや
canやserveやtoやbridgeやcontradictingやpositionsやofやtheやsellerや
andやaやcertainやbidder.やW&IやInsuranceやmayやthusやhelpやtoや
enableや transactionsや thatや wouldや otherwiseや beや unacま
ceptableやforやtheやsellerやfromやaやriskやperspective.や
や

や

やややややややややややややややややややややややややややややややややややややややや ややややややややややややややややややややや
57やや Theや exchangeや ofや physicalや documentsや (policyや andや attachments)や generallyや

happensやonやtheやfirstやbusinessやdayやafterやinceptionやofやtheやpolicyや(e.g.やbyやmesま
senger,やcourier,やorやexpressやmail).やや

58やや STEINKÜHLERや STEFAN/SCHNICHELSや RENÉ,や Warrantyや &や Indemnityや Insurance,や
Versicherungspraxisや6/2010.や

ClaimsやHandlingや
Experienceや showsや thatやmostや claimsや areやderivedや fromや
thirdやpartyやliabilityやclaimsやthatやareやdirectedやagainstやtheや
targetやcompanyやorやariseや fromやcircumstancesや thatやbothや
partiesやhaveやnotやanticipated.やFromやaやtimeやperspective,や
warrantyや orや indemnityや claimsや areや frequentlyや raisedや
onceやtheやfirstやauditやhasやtakenやplaceやorやafterやaやchangeやinや
theやmanagementやofやtheやtargetやcompanyやhasやbeenやeffecま
tuated.や Particularlyや claimsや arisingや inや relationや toや taxや
andやenvironmentalやexposuresやcan,やhowever,やalsoやoccurや
atや aや muchや laterや stage,や evenや afterや severalや monthsや orや
years.やTheやmainや reasonsや forやnotificationsや resultingや inや
nonまpaymentや underや theや policiesや areや theや amountsや forや
whichや theや retentionや isや applicable,や aや settlementや ofや theや
disputeやbyやtheやparties,やorやtheやunderlyingやwarrantyやbeま
ingやexcludedやunderやtheやpolicy.59や

SummaryやandやConclusionや
Corporateや buyersや oftenや encounterや difficultiesや dueや toや
theやlackやofやenforceabilityやofやsellerやwarrantiesやandやaやlowや
creditやratingやofや theやvendor,やwhichやcannotやbeやcompenま
satedやbyやaやlowerやpurchaseやprice.や

Transactionや riskや insuranceやoffersや specialや solutionsや forや
corporateや transactionsや thatや provideや aや highや strategicや
valueや andや competitiveや advantagesや forや theや buyerや andや
theや seller.や Usingや theseや costまefficientや insuranceや soluま
tions,やdealやbreakersや canやbeやovercomeや thusやultimatelyや
leadingやtoやaやwinまwinまsituationやforやallやpartiesやinvolved.や
Inや theや currentや timesや ofや financialや crisisや andや aや volatileや
marketや environment,や bothや parties´や needや forや securityや
hasやdrasticallyやincreased.やM&Aやinsuranceやcanやbeやusedや
strategicallyやtoやgainやaやcompetitiveやedgeやinやaやtransactionや
process.や
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59やや AnやanalysisやofやnonまUSや jurisdictionやclaimsやagainstやW&IやInsuranceやbyやoneやofや

theや insurersやfromやJulyや2000やtoやSeptemberや2010,やfoundやaやriseや inやclaimsやfromや
belowや5%や inや theや firstやhalfやofや theや lastやdecadeや toやaroundや13%や lastやyear.やOneや
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hadやoverpaidやforやassetsやbeforeやtheやcrisisやhit,やsoや2009やsawやaやnumberやofやbuyersや
tryingやtoやoffsetやtheやimpactやofやunderperformingやbusinessやbyやmakingやaやclaimや
underやaやW&IやInsuranceやpolicy.や


